RESCLUTION NO. 154 -2013

A RESOLUTION ACCEPTING THE BID OF BLUE GRASS ENERGY COOPERATIVE
CORPORATICN IN ACCORDANCE WITH THE PROVISIONS OF ORDINANCE NO.
35-2013, CREATING AND OFFERING FOR SALE A FRANCHISE FOR THE
OPERATION OF A NON-EXCLUSIVE ELECTRIC GENERATION, TRANSMISSION
AND DISTRIBUTION SYSTEM IN FAYETTE COUNTY, AND AUTHORIZING THE
MAYOR, ON BEHALF OF THE URBAN COUNTY GOVERNMENT, TO EXECUTE A
FRANCHISE AGREEMENT WITH BLUE GRASS ENERGY COOPERATIVE
CORPORATION, INCORPORATING THE TERMS AND CONDITIONS OF
ORDINANCE NG, 35-2013.

BE iT RESOLVED BY THE COUNCIL OF THE LEXINGTON-FAYETTE URBAN
COUNTY GOVERNMENT:

Section 1 - That the bid of Blue Grass Energy Cooperative Corporation, submitted
in accordance with the provisions of Lexington-Fayette Urban County Government
Ordinance No. 35-2013, creating and offering for sale a franchise for the operation of a
non-exclusive electric generation, transmission and distribution system in Fayet'te
County, a copy of which is attached to the Franchise Agreement as Exhibit “A”, is
hereby dec{ared to be a highest and best bidder for said franchise; and said franchise is
herehy sold to and vested in Blue Grass Energy Cooperative Corporation, for the period
of time provided in the ordinance and franchise agreement.

Section 2 - That the Mayor, on behalf of the Lexington-Fayeile Urban County
Government, be and hereby is authorized to execute the Franchise Agreement with
Blue Grass Energy Cooperative Corporation, which is attached hereto and incorporated
herein by reference, and which agreemeht incorporates by reference in its enfirety the
material provisions of Lexington-Fayette Urban County Government Ordinance No. 35-
2013,

Section 3 - That this Resolution shall hecome effective on the date of its passage.

PASSED URBAN COUNTY COUNCIL: Aprit 11, 2013

fsf Jim Gray
MAYOR )

ATTEST:

/s/ Susan Lamb
CLERK OF URBAN COUNTY COUNCIL

DJB/X\Cases\MAYORV 1-CC00111\LEG\00384280.00C
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FRANCHISE AGREEMENT

THIS AGREEMENT made and entered into this _\& day of April, 2013, by and
between the LEXINGTON-FAYETTE URBAN COUNTY GOVERNMENT, an urban
county government of the Commonwealth of Kentucky pursuant to Chapter 67A of the
Kentucky Revised Statutes (hereinafter “Lexington”), and BLUE GRASS ENERGY
COOPERATIVE CORPORATION , a corporation created and existing under and by
virtue of the laws of the Commonwealth of Kentucky, with its principal office at 1201
Lexington Road, Nicholasville, Kentucky 40356 (hereinafter “Blue Grass Energy™).

WITNESSETH:

WHEREAS, by Ordinance No. 35-2013 (the “Ordinance”), enacted March 21,
2013, Lexington created a non-exclusive franchise for the privilege of constructing,
erecting, operating and maintaining an electric generation, transmission and distribution
system in Fayette County, Kentucky; and

WHEREAS, pursuant to the Ordinance Lexington authorized the advertising for
bids on said franchise and Blue Grass Energy submitted a timely bid to acquire said

franchise; and

WHEREAS, by Resolution No. 154 -2013, enacted April 11, 2013, Lexington
accepted the bid of Blue Grass Energy as substantially responsive to the Ordinance and

in the best interest of the citizens of Lexington-Fayette Urban County; and

WHEREAS, Lexington and Blue Grass Energy have agreed to accept the fQ”Q_Wing
TARIFF ANCH
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NOW THEREFORE, for and in consideration of the mutual covenants and
agreements contained herein the receipt and sufficiency of all of which are hereby
acknowledged, the Government and Blue Grass Energy agree as follows:

1. Ordinance No. 35-2013, which is attached hereto as Exhibit “A” (the
“Ordinance™), is incorporated herein by reference in its entirety and shall apply as if
fully set forth herein.

2. The bid of Blue Grass Energy for this franchise, which is attached herato
as Exhibit “B”, is incorporated herein by reference in its entirety and shall apply as if
fully set forth herein.

3. Lexington hereby grants unto Blue Grass Energy a non-exclusive franchise
for the privilege of constructing, erecting, operating and maintaining an electrical
energy distribution system upon, through, along, under and over the public streets,
alleys, avenues, public roads, highways, sidewalks, and other public ways of the
Lexington-Fayette Urban County Government in accordance with the terms of the
Ordinance.

4, This Agreement shall commence on April 11, 2013, and shall expire as
provided in the terms and provisions of the Ordinance.

5. In consideration of the granting of this franchise, Blue Grass Energy
agrees to pay to the Government a sum equal to three percent (3%) of the gross

annual revenues received by Blue Grass Energy from electric service within Fayette
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6. Blue Grass Energy, its successors and assigns, in consideration of the
grant, sale and conveyance of the above franchise, does hereby bhind itself, its
successors and assigns, to faithfully and fully perform each and every condition of said
franchise as contained in this Agreement, and further to faithfully perform all acts
required of it as the purchaser of said franchise.

7. This Agreement contains and embodies the entire agreement between the
parties and shall be binding upon and inure to the benefit of the respective successors
in interest to thé parties hereto. No changes, modifications or other deletions in this
Agreement shall be effective unless and until the same are reduced to writing and
approved, adopted, and executed in the same fashion as this Agreement,

IN TESTIMONY WHEREOF, the Lexington-Fayette Urban County Government
has caused its name to be affixed hereto by the Mayor and Blue Grass Energy
Cooperative Corporation, has caused its name to be affixed hereto by Dan Brewer,
President, its properly authorized officer.

LEXINGTON-FAYETTE URBAN COUNTY

GOVERNMENT
o 's
BY: éK\“\/

- HMJGRAY) MAYOR

ATTEST:

G100 Ot

SUSAN LAMB, COUNCIL CLERK

BLUE GRASS ENERGY COOPERATIVE

CORPORATION TARIFF BRANCH
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STATE OF KENTUCKY )
o)
COUNTY OF T & s5ammzg)
The foregoing Agreement was subscribed, sworn to and acknowledged before me
by Michael I. Williams, as President of Blue Grass Energy Cooperative Corporation, on

this the _/ & day of April, 2013,

My commission expires: y tne b, 2043

A AL

NOTARY PUBLIC
KENTUCKY, STATE-AT-LARGE

CADocuments and Seltings\Patsy Bemmeif\DesktophOffice Documents\ESTATE & CLIENTS 2013\BLUE GRASS ENERGY\BLUE GRASS
ENERGY 2013\Franchise Agreement - Blue Grass Energy 4-9-2013.sxw
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ORDINANCE NO. _135-2013

AN ORDINANCE CREATING AND ESTABLISHING FOR BID A NON-EXCLUSIVE ELECTRIC
FRANCHISE AND PROVIDING FOR THE PLACEMENT OF FACILITIES FOR THE
TRANSMISSION, DISTRIBUTION AND SALE OF ELECTRICAL ENERGY WITHIN THE PUBLIC
RIGHTS-OF-WAY FOR AN INITIAL PERICD OF FIVE YEARS WITH UP TO TWO RENEWAL
PERIODS OF FIVE YEARS EACH; IN BETURN FOR PAYMENT TO THE URBAN CCUNTY
- GOVERNMENT OF THE SUM OF AT LEAST THREE PERCENT (3%) OF EACH
FRANCHISEE'S GROSS ANNUAL REVENUES RECEIVED FROM ELECTRIC SERVICE
PROVIDED WITHIN FAYETTE COUNTY, WITH THE ABILITY TC BE RAISED TO FIVE
PERCENT (5%); AND FURTHER PROVIDING FOR COMPLIANGE WITH RELEVANT LAWS,
REGULATIONS AND STANDARDS; A PERFORMANCE BOND; INDEMNIFICATION;
INSURANCE; ACCESS TO PROPERTY AND INSPECTIONS; REPORTING; AUDITS; NOTICE
OF FILINGS WITH THE PUBLIC SERVICE COMMISSION; CANCELLATION OR
TERMINATION; PENALTIES FOR VIOLATIONS; AND BID REQUIREMENTS; ALL EFFECTIVE
- ON DATE OF PASSAGE.

Section 1 - There is hereby created a non-exclusive franchise to acquire, lay, maintain and
6perate in the public streets, alleys, avenues, public roads, highways, sidewalks and other public
ways of the Lexington-Fayette Urban County Government, a system or works for tha generation,
transmission and distribution of electrical energy from points either within or without the corporate
limits of this Urban Gounty, to this Urban County and the inhabitants hereof, and from and
through this Urban County to persons, corporations and municipalifies beyond the limits thereof,
and for the sale of same for fight, heat, power and other purposes; 10 erect and maintain poles or
other structures, wires and olher apparatus necessary for the operation of said system In, upon,
over, under, across and atong each and all of the slreets, avenues, alleys, rights-of-way and
public places (not including parks, greenways, and other public areas not traditionally used for
public egress) within the present and fulure corporate limits of this Usban Cot}nty {the “Rights-of-
way"), subject to all the provisions of this Ordinance, This Ordinance does not excuse ihe
franchisee from complying with any and all existing and future local faws and ordinances, as may

“be amended, including but not limited to the terms and provisions of Chapters 17, 178, and 17C
of the Code of Ordinances, Lexingtoﬁ-Fayetle Urban County Government (the “Code™), or the
' provisiéj'ns of its zoning ordinance, it applicabls, which are incorporated herein by reference, aﬁd
w_hich shall apply as i fully set forth herein to the extent that there is no express conflict with the
terms or provisions of this Ordinance, or a direct contlict with federal or stale law. This franchise
does not include lhé"r'iéhl or privilege to provide for the operation of a telephone communication
ss}ster'n, including telephone exch:cu'nge service (as defined by 47 USC Section 153(47)) and
" exchange access (as defined by 47 USC Sec. 153 (ie), data-transmission, cable service (as
defined by 47 USC Seclion 522(6)) or open video Senvice (as defined by 47 USC Section

76.1500(a)), unless such services are used exclusively within the Company arid not for revenue.

s

-

Q
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Section 2 - The person, firm or cerporation that shall become the purchaser of said
franchise, or any successor or assignee of such person, shall hereinafter be referred 1o as the
"Compahy". Tha Lexington-Fayette Urban Gounty Government shail be referred to as "Lexington”
or the "Governmenlt”. The applicable definitions and terminology contained in the provisions of the
Code and/or Zoning Ordinance shall apply.

Section 3 - The Company acquiring this franchise shall have the right and privitege of
laying, mainiaining.and cperating a system or works for the generation, fransmission aind
disi'ributioh of electrical energy for the sale of same for light, heat, power and other purposes, to
erect Aaﬁd maintain poles or other struciures, wires and other apparatus necessary for the
operation of said system in, along and under the Rights-of-way within the corporate boundaries of
Lexinglon as lhey now exist or may hereafter be extended {referred to herein as the “System” or
the "Faciliies®); subject to the provisions hereof and to all powers (including police power) inherent
in, conferred upon, or reserved fo Lexington, including but not limited to those contained in the
Code. ' '

Section 4 ~ The Company shall conform lo af least the minimum standards or
requirements contained in federal or state law or regulation in the operation of its System pursuant
to this franchise. In addition o complying with the requirements contained in federal or state law
or regulation, and the Ceode (as may be amehded), the Company agrees that:

{a) All working facililies and conditions used during consiruction, installation
and maintenance of Facilities shall comply with the standards of the Occupational Safety and
Health Administration;

{by It shall construct and operale the system and related Faciliies In
accordance with all applicable generally accepted refated industry codes and standards;

{c} Ali construction shall be performed in a workmanlike manner, and all
m'aten‘als, equipment, andfor Faciliies used or installed shall be in compliance with industry
standards. In case of any defect in the work, material or equipment, whether latent or patent, the
Company will remedy such defects without cost to Lexinglon as soon as praglicable under the
circumstances or s otherwise provided in the Code;

(d) In the construction or reconstruction or mainienance or removal of any of

said Facilities, the Company shall have due regard for the rights of Lexington and others, and

shall not unduly interfere with, of in any way damagé the progery of Lexington or others under,’

- on, or above the ground. The Company shall comply wittr all the laws of the Commonwealth of

Kentucky and ordinances of the Government as to placing lights, danger signals or warning signs

2
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and shall be liable for any and all darmage that may arise by reason of its failure or neglect to
comply with such ordinances and laws. Work by the Company he.reu‘nderl shall be done in &
workmanlike manner and so as not to unnecessarily inte:fe.ré with public ;Jsé of tl;me Rights-of-vay.

)] The minimum clearance of wires and cables above the Rights-of-way and
the placement of any underground facilities shall conferm to accepted good er:;gineeriqg pra_ciices
or nationat standards as recognized by the Kentucky Putlic Service Co;ﬁmission.

Section 5 — The Company shall comply with all of the requirements of the Code {as may
be amended), and more specifically, Section 17C-19 of the Code and the provisions of the zoning
ordinance, if applicable pertaining to Government construction andfor strest pmjecls

Section 6 -~ In addition to any performance bond(s) requiced pursuant to Sechon 17C-23 of
the Code, the Company may be required to provide a performance guarantes for significant
projects with constructiont cosis of one hundred thousard ($100,000.00) or more involving the
Rights-of-way., This performance guarantee shall £¢ set in an amount and duration lo be
determined by the Chief Administrative Officer of Lexinglon or his or her dasignee upon
discussing and verilying the scope of such a project with the Company, and shall be in favor of the
Govemment fo be issued by an entity subject to jurisdiclion and venue in Fayeite County,
Kentucky. In no event shall the total cumulative amount of such perfermance guarantes exceed
fwo hundred thousand dollars ($200,000.00) in this Ordinance or by law.

Sechon 7 — As consideration for the granling ¢ of this franchise, the Company agrees it shall
defend mdemnlfy, and hold harmless Lexington consistent with the indemnification and hold
harmiess provisions as set forth In Section 17C-17 of the Code, or as it may bg amended in the
future. Thig cbligation fo defend, indemnify, and hold harmless does not include defending,
indemnifying and holding harmless the Govarnment for its own negligent acis.

Section 8 - The Company shall comply with all applicable federai, state or local non-

discrimination and affirmative action requirements of any laws, regulations and executive

]

directives, and shall not discriminale In its employment practices against an‘y ér;tployee of
_applicant for empleyment because of race, color, reiigfon, -na!ional origin, se¥, age or phs';s%caf
handicap.

Section 9 - The Company agress 1o procure and maintain throughout the term of this
franchise and any extension thereof, commercial general Ii_abilit& ingy‘(qn.c.gi.n the principal aﬁount
of at least One Miflion Dollars ($1,000,060) per occurrence with a Two Millio5 Dollar
($2,000,000,00) aggregate, with an insurance company authorized to do busiz.'les._s in the
Commonwealth of Kantucky with the provision, /it is agreed and understood that the Lexington-
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Fayette Urban Counly Government, its agents, employees, officers and elected oflicials, as their
interests may appear, ars additional insureds, in the same manner as if a separale policy had
been issued, under the provision of the policies required to be issued during the term of this

franchise or as olhenwise required by this Ordinance.” All insurance policies shall be broad form

in nalure and shall be through a company with an A.M. Best Rating of “A" or better, admittedlo do -

business in Kentucky, and the contracl shall be non-cancelable Qilhoul at teast thity (30) days
advance wrillen notice by registered mail to Lexington ffom the insurance company and shall
provide Lexington with a certificate of insurance evidencing the insurance policy reguired by this
section. The cerlificate shall state that the insurance policy shall not be canceled, materially
changed or non-renawed until after thirty (30} days written notice has been provided to Lexingtory;
however, insurance may be canceled and replaced with a poficy that continues to mest or exceed
the requirements of this section. The Company may satisfy the Insurance requirements and

conditions of this section under an equivalent self-insurance plan that is 2cceptable io Lexington.

Section 10 — {a} Lexington, through its Mayor or his designee, or through such assistants’

as Lexinglon may employ or designate, may, at all reasonable times and under reasonable
conditions with prior notice and in compliance with any recognized and appropriate safely
standards or guidetines, have access to all or any of the property owne;d or used in part or In
whole by the Company in its operating and maintaining the System under this franchise and
located within the Rights-of-way. In like manner, Lexington's above-mentioned officers and
assistants fnay at all reascnable imes and under reasonable condilions with prior notice, Ingpect,
and subject to any reasonable confidantiality measures requested by the Company, examine or
verify all or any of the accounts, books, records, contracts, documents or papars of the Company
relaiing to gross revenues in Fayetle County In order to audit and recompute any amounts
determined to be payable under this Ordinance consistent with the provisions of Section 19(b) of
this Ordinance. In the event that Lexington determines that it desires an a{Jdit of this franchise,
the Company agrees to comply with all reasonable requests of Lexington partaining to oblaining
any necessary information or documentation from the Company reasonably necessary 1o the
administrafion of this franchise and the provisions of Section 19(b) of this Ordinance shalk apply if
appropriate.

[{] The Company agrees further fo furnish the Maycr or His designes timely
written nolice of ils filing an application with the Public Service Commission for an increase in

general base rates concurrent with said filing. Should Léxinglon choose fo intervene in such
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Commission action, the Company shall not oppose such infervention, and Lexington shall be
glven access 1o records related to said application, as required by the Commission.

(c} The Company agrees to provide lexington antbor its Councit with
information periaining to its provision of services pursuant to this franchise upon reasonable
request. This shall include, but is not necessarily limited to, attending public meeting(s) at which
some or all the Councilmembers are in attendance (in crder to provide such information upon
reasonable advanced notice) and providing an annual update tc; the Council upon its request.

Section 11 - {a) The franchise hereby created shall be for an initial period of five (5)
years from the date of acceptance by the Urban County Council.

{b} This franchise may he renev;.'ed for up to tv\."o {2) additional ferms not to
exceed five (5) years each upon the tequest of the Company and the approval of !he- request by
the Urban County C.ounci!. The request for a renewal shall be made in wriling fo Léxington’s
Mayor and Vice-Mayor at least one hundred eighly (180) days, but no earlier than ona (1) year,
in advance of the termination date of the Company’s franchise agieement. The ultimale
dec;sion of whether {o grant an additional-franchise term shall‘so[ely be that of the Government.

(€ In addition, the term of the franchise may be extended up to tweive (12}
months by agreement of the parlies in order to provide for the good faith negotiation of a new
franc:hige-

{d}  This franchise is not exclusive, and the Government reserves the right t(.)
grant simitar franchises to more than one Company. Al franchises awarded pursuant 1o this
_ Ordinance are intended to terminate at the same time. Therefore any Company awarded a
franchise pursuant to this Ordinance shalt only be awarded a franchise that Is equal In duration
{0 the remaining term of the inilial franchise(s).

{e) This franchise creates no vested rights in the Company and any installation
or emplacement of Facilities by the Company in the Rights-of-way is at the Company‘slrislf, If ihe
(;orppany is not granted a new franchise upon the expiration of the tetm for which the fra-nchise is
granted, or if the Company's franch}se .is t:s:rmir;ate.d or canc.elled, as proviﬁed tor herein,
Lexingten shall have the right to require the Company to remove at its own expense alf portions of
{he system from all Righis-of-way within the confines of Fayeﬁe CO.U.[.ﬂy.

{f) No assignment of this franchise or the System subject to this franchise
shall take place withoa_Jg at least sixty (60) days advance written o Lexington, and consent by
Lexington,-which-consent shall not be unreasonably withheld. The‘Company mus;.obiain Publie
Service Commission approval when necessary and at a minimum the assignae must show that it
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has met any and applicable statutory or regulalory slandards or requirements periaining to such
an assignment,

(g} The Company shall not object to the Government's iniewenliqn and
'paﬂicipalion in any action before the Public Service Commission involving the transfer of conirol of
the Company. '

Seclion 12 - (a} If, after the Company is providad the opportunily to appear and present
avidence before Lexington's Chief Administrative Officer or his designee, Lekington determines
that the Company has violated any of the following proviéions of this Ordinance, the following
penalties shall bz_a recoverable, The above-tdetermination, which must be in writing and provide
the basis for the declsion, shall be the final adrniniélralive decision, which may be appealed to a
court of competent jurisdiction.

(1) For failure to commence rernoval of any pending construclion project within
thirty {30) days of receiving nolice from Lexington that the-franchise has expired and will not be
renewed, the Company shall forfeit five hundred dollars ($500.00) per day or past thereof that the
.violation continues;

{(2) For failure to provide. data and reporis requested by the Government and as
required by this Ordinance, the Company shall forfeit on hundred dollars {$100.00) per day or part
thereof {hat the viclation continues; |

(3) For failure to pay the franchise fee when dus pursuant to Section 18 of this

Ordinance, or'any femized. bill prese.med by the Government pursuant to Section 5 of this-

Ordinance or this section, the Company shall forfeit one hundred dollars ($100.00} per day or part
thereof that the vidlation continues. However, this provision shall not apply if interest is assessed
hy the Government pursuant to Section 19{c}. .

{0) I the Company fails to comply within thirty (30) days of any Council
resolution diracting compliance with any other provisions of this Ordinance, the'Company shall
forfeit one hundred dollars ($100.00) per day or part thereof that the violation continues, The
decislon of the Counci! may be appealed to a court'of compatent Jurisdiction,

{c) The Company shall not be excused from-complying with any of the terms
and conditions of this Ordinance by any failure of Lexington, upon any one or more cccasions,
to insist upon the Company's performance or to seek the Company's compliance with any ons

or more of such terms or condiions. Payment of penalties shal not excuse non-performance

under this Ordinance. The right of the Government fo-seek and collect penalties as set forth in
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this section is in addition to ils right to termin-alile and oc;mcél as set forth in Section 14 of this
Ordinance.

Section 13 — Lexington reserves all right_s it might presently have, or which it may héreatter
acquire, to regulate the Company's rates and services. The parlies acknowledge the [eusrent)
general regulatory authorily that the Kentucky Public Service Comr.ni.ssionAhas beén provided In
this area.  The rights of all subscribers are defined by.the Custome.r Bill of Rights, which Is
contained in the Company’s tariffs. The Company will abide by ahy all Commission orders and/for
tariffs pertaining to service and operations in Fayette County.  As further consideralion for the
granting of this franchise, the Company shall work with the Govemment to improve the
identification and replacement or repair of nonfunctioning street Tights.

Seclion 14 - {a) In addition {o all other rights and powers pertaining to the Government by

virtue of the franchise or otherwise, Lexinglon, by and through its Council, reserves the right to

terminate and cancel any franchise awarded pursuant to this Ordinance and aft rights and -

privilegas of the Company hereunder in the event that the Company:

(1) Willfully viclates any material provision of the franchise or any material rule,
erderf or determination of the Government made pursuant to the franchise, except where such
viclation is without fault or through excus.a‘ble neglect;

2 Willfully attemnpts to evade any material provision of the franchise or
practices any fraud or decgil upon the Government; ‘

(3} Knowingly makes a material misrepresentation of any fact in ihe application,
proposal for renewal, or negotiation of the franchise;

{4) .Is experiencing a foreclosure or other judicial sale of all or a substantial part
of the. Company's Facilities located wilhin Fayette County. The Company shall provide the
_ _Government al least thirly (30) days advance wiillen notice of such foreclosure or sale;

(5} Is no longer able to provide'regular and customary uninterrupted s;ervice to
its customers in the franchise area.

(by Prior to attempling to terminate or cancel this franchise pursuani to this.
seclion, the Mayor o his designes, or the Urban County Counc?lisﬁall méke a written.demand !ﬁat
th(; Company do or comply wilh any éuch pr'ovision, rule, order or determination. IAf the violation
of Section 14(a) by the Company continues for a period of thirty (30) days following such written
demand wi!hoyﬁ writien proof-that the corr.faclive action has bee-n taken or is belng actively and ex-
peditiously pursued, Lexinglon may place its requast for termination of the {franchise as early as

the next regular Council meeting agenda. Lexinglon shail cause 1o ba served upen Company, al
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least ten (10) days prior 1o the date of such Council meeling, a written notice of intent to requast
such termination and the time and place of the meeting, legal notice of which shall be published in

accordance with any applicable laws.

(1) It shall be a defense to any attempt to terminate and cancel the franchise™

" that the Company was relying on federal law, slate Igiw, cr a valid tarilf in acting or not acting on
lhé‘issue in dispute.

{2) The Council shall consider the request of the Government and shall hear any
person interesled therein, and shall determine in its discretion, whether or not any violation by the
Company was with'just cause. l

(3) ¥f such viofation by the Company is found to hava been with just cause, the
Council shall direct the Company to comply therewith within such time and manner and upon such
terms and conditions as are just and reasonable.

(4) If the Councit determines such violation by the Company was without just
cause, !iwen the Councit may, by resolution, declare that the franchise of the Company shall be
terminated and forfelted unless there is combliance by the Company within such period as the
Council may fix.

Section 15 — The Council shall have the right to cancel this franchise thirly (30) days after
the appointment of a recelver, or trustes, 1o take over and conduct the business of the Company,
whether in receivership, reorganization, bankruptey, or olher action or proceeding, unless such
receivership or trusteeship shall have been vacated prior 1o the expiration of said thirty (30) days,
Unless:

(a) Within thity {30} days after his election of appointment, such receiver or
trustee shall have fully complied with all the provisions of this Ordinance and remedied all defaults
thereunder; and,

{b} Such réceiver or trustee, within said thirty {30} days shall have executed an
agreement, duly approved by the courl having jurisdiction in the premises, whereby such receiver
or frustee assumes and agrees to be bound by each and every provision of this Ordinance and
the franchise granied to the Company.

Section 16 - It shall be the duty of the Mayor or his designee as soon as practicable after
the passage of this Ordinance 1o offer for sale at public auction sald franchise and privilege. “In
the event that additional interested bidders are identified or exbress an interest In (;B!aini'ng a
. franchi.se after this inilial offering, thé additional offering and advertisement to accommodate such
bidders is hereby authorized where not precluded by law, Said franchise and privilége shall be
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sold 1o the highest and best bidder or bidders at a time and place fixed by the Mayor after he or
she has given due notice theseof by publicaﬁon or advertisement as required by taw. .

Section 17 — Bids and preposals for the purchase and acqmsnhon of me franchlse and

privileges hereby created shall be in writing and shall be delivered to the Mayor or his dessgnee

upon the date and at the time fixed by him or hfa'r‘in said publication or advertisernent for receiving
same. Therealter, the Mayor shall report and submit fo ttya_i.eran.Cour;ty éomeil. at the time of
its next regular meeling or as soon as practicable lhereaiter, said bids and prcposgl_g for itfs
approval. The Urban County Council reserves the right, for and on behalf of the Go.vernment, to
reject any and all bids for said franchise and privileges; and, in case the bids reporied by the
Mayor shall be rejected by the Urban County Council, it may o‘iréct. by resolution or ordinance,
said franchise and privilege to be again offered for sale, frem time to time, yntil a satisfaciory bid
therefore shall be received and approved.

(a}) Each bid shall be accompanied by a non-refundable payment i Lexington
in the amount of five hundred dollars ($500.00) to cover its cost of advertising and other
adminisirative expenses incurred.

(L) In addition, any bid submilted by an entily or person not already owning
within the tferritorial Iimits of Fayette County a |:->lant. equipment, and/or Facilities sufficlent to

render the service required by this Crdinance must be accompanied by cash or a eerified check

drawn on a bank of the Commonwealth of Kentucky, or a national bank, equal to five percent~

(5%} of the fair estimaied cost of the sysiem required lo render the service, which check or cash
shall be forfeited to the Government in case the bid should be accepted and the bidder should fail,
for thirty (30} days after the confirmation of the sale, o pay the price and to give a good and
sufficient bond in a sum equal to cne-fourth {1/4} of the fair estimated cost of the system to be
eracted, conditioned that it shall be enforceable in case the purchaser should fail, within sixty {60)
days, to establish and begin rendering the service In the manner set forth in this Ordinance. Bids
shall include such documentation as is necessary to support the bidder's determination of the fair
geslimatec! cost of the system required to render the service. Lexington resérves the right to
review any of. bidder's supporting documentation which justifies bidder's deter.mina_tiop_ of said
estimaled cost. ‘ o

Section 18 (a) ln COﬂSEdef&llOﬂ for the granzmg of the franchlse !he Company agrees to

. pay tha franchise fee as provided herein, which shall amomancally be eslablished jn an amount of

three percent (3% of the gross annual revenues received by Ihe Campany within Faysite County '

including any fees charged direclly 1o customers relaled to tha receipt of services, unless
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Lexington eslablishes the franchise fee in a different amount pursuant to this section. Lexington
reserves ihe right at any time during the effective period of the franchise to be awarded hereby to
impose upon the Company a franchise fee in an amount not to excesd five percént (5%}, incluslve

of the permitting fees provided in subsection 18(f), belo'w, of the gross annual revenues received

by the Company from eleclric service provided by the Cofﬁpa‘ny within Fayetté County including-

any fees charged directly to customérs related 1o the receipt-of services. The Company may
choose to assess the permiting fees provided in subsection 18(l), befow, in addition to and as a
pairt of the franchise fee amount. The term gfoss annual revenues’ isIntended fo include revenue
recelved from cﬁstomers within Fayette Counly supplied under residential, commercial, industrial,
public street and highway lighting, and other public authorities classifications. At a minirnum, the
franchise fee js intended to apply to gross revenues related to those services which include the
franchise fee as part of ke tariff filad with the i;'ubiic Senvice Commission as of the date of the
adoption of this Ordinance, and the Company expressly agrees that it will continue to pay
franchise fees on the gross revenues derived from these services for the duration of this franchise
with the exception of those public street lights for which Lexington is the customer. The Company
 further agress fo include the franchise fee tanilf on any revised or additional tariffs for services in
Fayette County unless Lexinglon specifically indicates that it does not want the fee fo apply. The
Company agrees that the franchise fee shall not be applied to those public street lights for which
Lexington is the customer subject to any required. approval by the Kentucky Public Service
Commissien, No later than ten (10) working days after final acceptance of its bid by Lexington, or

any subsequent notification of any change in the amount of the fees in this Section 18, the

Company shall make any-necessary filings with the Kenlucky Public Service Commission to

provide for prompt and satisfactory cost recovery of the amount(s} payable under this Ordinance
and any franchise awarded pursuant to its terms for any amounis for which i desires recovery. in
the event thal a new or modilied 1anff or special contract is necessary 10 comply with the franchise
or to seek cost recovery, such filing shall be-made within forty-five (45) days. The Company shall
provide Lexington wilh copies of any filings it makes with the Kentucky Public Service Commission
.related to the franchise in order lo salisfy the obfigations created herein. The Company is
otherwise required to continue submitling payments to the Government under the lerms of its
existing 1arifl(s) and/or franchise until such time as any necessary approvals are obtained.

© {b)  As fuher consideralion for the granting of this franchise, the Company

shall work with the Govemment 1o provide of redundant power feedsfines sufficient to reet
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operational needs from separate power substations to all Government facilities housing security,

communications, and or information lechnology senvices in accordance with any applicable tarifi.

(c) As furiher consideration for the granting of this franchise, the Company

shall permit the Government to uiflize ifs pole, condull, of raceway space at no charge when such |

space is vacant or available for public safety or governmental purposes. 1If such space is not

available, then the Company shall make such space available on the most favorable terms

_ extended 1o any other customer, This provision shall not supersede any existing -or future. .

agreement that the Government has with the Cempany perfaining to the use of the Company's
space, .

(dy . If, after a period of sixty (60} days from the filing of Coripany’s apptication
or tarijf, the Kenlucky Public Service Cormmission has made no final determination cencerning the
prompt and salisfaclory recovery of amounts payable under this Section by the Company, ihen
the Company's obligation to.pay the amount specified in Section 18{a} shall be suspended,
provided the Company shall first give the Govemment ten (10} days wrillen nafice of its intention
1o suspend payment pending the decision of the said Commissien. In the event of suspension of
the Company's obligation as hereln provided, the Government shall have the option to terminate
this franchise wilhin thidy (30) days of 'receipt of said written notification from the Company.
Notwithstanding the above, any Company that had a previously existing franghise with Lexington
shall continug 1o pay the fees established pursuant to its previous franchise. .

(&) In the event the sale of eleclricily is deregulated within the Commonwealth
of Kentucky, and deregulation results in a material shortfall of revenue to Lexington, Lexington
shalt have the option of terminating the franchise agreement with the Company. If the franchise
agresment is terminated by Lexington pirsuant to this provision, Lexington and the Company
shall have a duty to negoliate in good faith with respect to offering a mutually acceptable franchise
agreement to the Company. .

] In addition to the franchise fees.in Section 18{a}), the Company is also
required to pay Lexinglon an additional amount intended to adequately compensate Lexington for
ils permitting and inspection of the Company's construction aclivities in the Rights-of-way
pursuant to Section 17C-22 of the Code. This amount is to be paid separalely to Lexington at the
time and under the lerins as sel forth in Chapter 17G of the Code. The Compapy may seek tariif
approval from the Kenlucky Fublic Servico Commissicn for the recovary of such paymenis as set
forth in Section 18(a). Notwithsianding the foregoing, the Company may elect to pay for its pgm:)it
fees upon application for each respective permit upon apprt;vai of the person specified in Chapter
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17C of the Code. These permitling fees are subject to change during the term of the franchise
based upon an audit of the actual cost of permiiting for the Govemment or a change in' the
amount of the respective permitling fees found in S;actlon '17(}22 of the Code. In the event of
sucfx a chanée; the Company shall be provided at leas! sixty (60) days advance wiitten notice.

(m To the extent the Company aclual.ly incurs ‘other reasonable incrémental
costs in connection with its compliance with Lexingion’s ordinances; -Leginglo.n agreas that the
.Company may recover such amounts from its customers pursuant io the term's‘of a tariff Iiﬁeﬁ ané
approved by the Kentucky Public Service Commission, if ofherwise’ permntted by faw.

Sectson 19 - (a) Payment of any amount due under this Ordinance shall be made cn a
monthly basis within thity (30} days of the end of the preceding calendar month. Upon request,
Company shall deposit such payments electronically to an'accoﬁnt ‘specified be Lexington. In
the evént of suspension of the Company's obligation pursuant fo Section 18(b) herein, said
suspension shall not have application to any amount due hereuﬁder for the preceding cafendar
montit, and the gross in‘colme received by the Company during any such suspension period
shall be excluded from the Company's annual gross revenues for the purpose of calculating
amounts due under Section 18(a) herein.

{b) MNo acceptance of any franchise fee pa;yment by Lexington shall be
construed as an accord and satisfaction that the amount paid is in fact the correct amount nor
shall acceptance be deemed a release to any claim Lexinglon may have fbr future or additional
sums pursuant to this Ordinance. Lexungton shall have ihe right to inspect the Company's
income, financial, and records relating fo gross revenues in order to audit, and to re-compute any
amounis determined to be payable under this Ordinance. Tie Company shaﬂ respend 1o a
reasonable request for information refated to obtaining audit information within ten (10) business
Idays un]éss agresd otherwise by the parties. This provision shall survive the term of any
franchisa agreémem awarded pursuant to this QOrdinance for a pericd of one (1) year. Any

additional amount due fo Lexington as a result of the audit shall be pald within thirty (30) days

following written notice to the Company by Lexington whieh notice shall include a copy of the audit .

report. If as a result of such audit or review Lexinglon determines Iﬁét the Company has ~

underpaid its franchise fee by five percent (5%) or more for any six {6} month period then in

addition to making full payment of the relevant obligation it shall reimburse Lexington for all of the

reasonable costs associated with the audit or review. 1 such audit or review Is performed in

conneclion wilh the granting of a new franchise, and extension of the tarms of this franchise, a
sale or transfer of control of the Company. or a substantive modification of the terms to, or an
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assignment of this franchise, the Company shall reimburse Lexington for all of the reasonable
costs associated with the audit or review including all oul-of-pocket costs for aftormeys,

actountanis and other consultants.

(] In the-event that any franchise payment or recomputed amouyntis not made .

on or before the applicable dates heretofore specified, interest shalt be charged from such date at
the annual rate of eight percent.(8%). Overpayments discoverad by the Government or the
Company shall be an adjusiment on the next monthly payment withcut interest.

{d} With respect to ils billing of Lexington, Company agrees to work with
Lexington toward the provision of slectronic billing and information regarding energy consumption, _
and shall timely provide an explanation of any and all billing adjustments or credits including the
accouni(s) ir;1pacted and any and all late payments upon reasonable request.

Saction 20 ~ Bids offered for purchase of this franchise shall stale the bidder's
acceplance of the conditions set forth In this Ordinance. it any bid shall include an offer of
payment over and above the terms of the iranchise, then a-certified check for said amount,
payable to the Lexington-Fayette Urban Counly Government, shall be deposited with the
Government.~ This amount shall be in addition to the provision for payments contained in
Sections 18 and 19, which shall be considered as a condition of this franchise. Any check
deposited by an unsuccessful .bidder.shall be retutned when the Urban County Council shall
have accepted the bid or bids, which in its judgment is or are the highest and best.

Section 21 — Any violalion by the Company, its vendee, Lessee, or successor of the
material provisions of this franchise or any material portions thergof, or the failure promptly to
perform any of the provisions thereof, shail be cause'for the forfeiture of this franchise and all
righis hereunder after written notice to the Company and conlinuation of such violations, failure
or default, as set forth in Seclion 14.

Section 22 - The Gompany shall héve lhe authority to frim trees That are located within or
overhang the Rights-of-way so as 1o pravent the branchas of such trees from coming in contact
with the wires, cables, or other Facilities of the Company. - Any trimming, removal or other
disturbance of trees shall conform to all lawful ordinances, requirements and directives of the
Government, including but not limited to the Government’s Street Tree Grdinance (Chapter, 17[5“{ Qf
the Code of Ordinances), and the Company shall makeavailable upen reasonable request'of

Lexington, information regarding its tree lrimming practices. In the'event that ihe Company fails 1o

timely and sufficienlly respond to-a legilimate and reasonable complaint regarding its fajlure to

irim such trees, and such complaint is made known to Lexinglon, Lexingion [shall contact the
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Company with respect 1o such matter and attempt to reach a satisfactory result. Notwithstanding

the foregoing, this provision in no way limits any existing or future lawful rights that Lexinglon may
have with respect fo such lrees.

o Section 23 — This Ordinance and any franchise a;varded pursvant o it shall be éovérried

by the laws of the Commonweealth of Kenmcky, both as to interpretation and pedformance. The

venue for any Iiiig'alion reiated to this Ordinance or & fraﬁchise shall be in a court of competent

jurisdiction in Fayette County, Kentucl(y.

Section 24 - This Ordinance and any franchise awarded ‘pu‘rsu'aﬁl'to it doss not create a
contractu;al r'e1aii'onship with or right of éc{ion in favor ‘of a third parly against either Lexington or
the Company. -

Section 25 - If any section, sentence, clause or phrase of the Ordinance is held
uncanstitutionat or otherwise invalid, such infirmity shall not affect the validity of the remaining
Ordinance, ' -

Section‘26 - The franchise created by this Ordinance shall become effective when the
Urban County Councif accepts the bid(s) for it.

Section 27 - This Ordinance shall become effective on thé date of its passage.

PASSED URBAN COUNTY COUNCIL: March 21, 2013

ATTEST; ' .

CLERK OF URBAN COUNTY COUNCIL )

PUBLISHED: Mareh 26, 2013 -1t
DIBXACases\WAYORWT-CC0T1 1L EGI00383723.DOC
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R 15Y-2013

Ex st g’
BID FOR FRANCHISE
TO: " LEXINGTON-FAYETTE URBAN COUNTY GOVERNMENT
FROM: BLUE GRASS ENERGY COOPERATIVE CORPORATION - BIDDER
RE: BID FOR FRANCHISE FOR CERTIFIED TERRITORY OF BIDDER LOCATED

WITHIN FAYETTE COUNTY, KENTUCKY
(ORDINANCE 35-2013)

Blue Grass Energy Cooperative Corporation (herein designated as “Bidder”) bids asum equal
to 3% of gross annual revenues received from electric service provided within Fayette County,
Kentucky (as set forth in the Franchise Ordinance) and within the certified territory of bidder as

‘recorded in the records of the Public Service Commission of Kentucky, Frankfort, Kentucky.

No deposit is required under Section 17 of Ordinance No. 35-2013 because the bidder
already owns within the tertitorial limits of Fayette County, Kentucky equipment and facilities
sufficient to render the service required by the ordinance,

Bidder states (as required by Section 20 of said ordinance) that it accepts the conditions set
forth in Ordinance No. 35-2013 insofar as the ordinance is legally valid under ali applicable laws
(local, state and federal) and subject to all applicable requirements and regulations of the Kentucky
Public Service Commission. This bid will apply to the same electric service revenues as historicalily
collected under previous franchise ordinances and will not include any of the additional revenue
sources listed in audit of J. Stowe & bo., LLC dated February 10, 2012 in accordance with the stated
intention of Lexington-Fayette Urban County Government. A non-refundable payment of $500.00
required by Section 17 (a) “to cover the Government's cost of advertising and other administrative
expenses incurred” is attached.

The authority to bid for this franchise has been approved by the Kentucky Public Service
Commission. A copy of the Franchise Ordinance is attached.

Dated: April 2, 2013.

BLUE GRASS ENERGY COOPERATIVE CORPORATION

N AP Gl ™

DONALD SMOTHERS, VICE PRESIDENT
4/17/2013
PUBLIC SERVICE

COMMISSION
OF KENTUCKY
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COMMONWEALTH OF KENTUCKY
BEFORE THE PUBLIC SERVICE COMMISSION

In the Matler of;

APPLICATION OF BLUE GRASS ENERGY )
COOPERATIVE CORPORATION FOR A )
CERTIFICATE OF CONVENIENCE AND ) CASE NO.
NECESSITY TO APPLY FOR AND OBTAIN A )  2013-00112
FRANCHISE IN THE TERRITORIAL LIMITS OF )
LEXINGTON-FAYETTE URBAN COUNTY )

)

)

GOVERNMENT OF FAYETTE COUNTY
KENTUCKY FOR ELECTRIC UTHLITY SERVICE

ORDER

On March 22, 2013, Blue Grass Energy Cooperative Corporation (“Blue Grass
Energy”) filed its application with the Commission seeking a Certificate of Public
Convenience and Necessity to qualify it to bid on a franchise for electric services offered
by the Lexington-Fayette Urban County Government. Under the provisions of KRS
278.020(4), no utility may apply for a franchise from any governmental agency unfil it has
obtained a Certificate of Public Convenience and Necessity from this Commission based
on our finding that there is a need and demand for the setvice sought to be rendered.

In light of the Lexington-Faystte Urban County Gavernment's ordinance creating an
electric distribution franchise, the Commission determines that there s evidence of a need
and demand for electric services for the Lexington-Fayette Urtban County Government.
Since the Commission's authority in such matters is limited by statute to finding only
whether there is a need and demand for the service sought to be rendered, no finding or

determination is made as to the qualifications of the bidder, the validity of any of the

provisions of the franchises offered by the Lexington-Fayeite Urban Counly GoVeitimhéi "

ECEIVED

4/17/2013

or the manner in which any franchise fee is to be treated for rate purposes.
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IT IS THEREFORE ORDERED that:

1. Blue Grass Energy is granted a Certificate of Public Convenience and
Necessity that authorizes it {o bid on a franchise for electric services offered by the
Lexington-Fayette Urban County Government.

2, if Blue Grass Energy is not the successful bidder, Blue Grass Energy
shall, within ten days of the award of the franchise at issue, file with the Commission a
wiitten nofice stating that Blue Grass Energy was not the successful bidder.

3. If Blue Grass Energy is the successful bidder, Blue Grass Energy shall,
within ten days of the éward of the franchise at issue, file with the Commission a copy of
the executed franchise agreement.

4. Any documents filed pursuant to ordering paragraphs 2 or 3 of this Order
shall reference the number of this case and shall be electronically submitted via the
Commission's electronic Tariff Filing Systern,

5. This Order shall not be construed as granting a Certificate of Public
Convenience and Necessity to construct utility facilities for the Lexington-Fayette Urban
County Government.

By the Commission

ENTERED  °

APR 01 2013

KENTUGKY PUBLIC
SERVICE COMMISSION

ATTEHT
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Honorable Howard Downing
Adforney al Law

109 South First Street
Michofasvifle, KENTUCKY 40356
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